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WHAT JUSTIFIES REVERSE DISCRIMINATION
IN DENVER'S PUBLIC WORKS CONTRACTING?

By Paul Farley

Honoring Jefferson or Orwell?

When a political community amends the prin-
ciple of "All created equal" to read "Some
are more equal than others," it has left
the safety of the Declaration of Indepen-
dence for the dangers of George Orwell's
Animal Farm. Not a change to be made

lightly, for the consequences are hardly
abstract.

Substituting a group preference formula for
free-market competitive bids in  public
works contracting, for example, guarantees
undeserved penalties for some, unearned re-
wards for others, higher costs to the tax-
payer, lesser quality control, bitter Taw-
suits, disruptive overturning of legisla-
tion by Jjudges, increased incentive to
break the Tlaw, and decreased confidence in
impartial justice.

Why would any community entangle itself
with so bad a bargain? Because government
power is routinely abused except where con-
stitutions bar the way.

This dissue paper examines what the U.S.
Constitution says (or more precisely, what
the courts say it says) about the proper
and improper uses of "unequal equality" to
correct previous discrimination by govern-
ment on the basis of race or gender.

Attorney Paul Farley, experienced in this
field of law, shows that the stakes reach
far beyond economic considerations. The
ultimate question 1is whether Denver as a
city and Colorado as a state will hold
themselves to the standard of a truly just
society -- or be content to operate as a
mere power system where might makes right.

-- The Editors

IN BRIEF

* Denver this year renewed and ex-
panded a 1983 law setting goals
(in practice, quotas) for the share
of public works contracts that will
go to firms owned by minorities
(25%) and women (12%).

* But the program is vulnerable to
public disapproval and - judicial
overturning since it fails the
tests imposed by recent WsSs
Supreme Court and appeals court
rulings.

* There are no findings of past gov-
ernmental discrimination as re-
quired by the Wygant case.

* There are no tailored remedies for
separately wronged groups as re-
quired by the Croson case.

* The 37% set-aside does not conform
with the 11% scope of relevant
labor market as required by the
Teamsters and Hazelwood cases.

* Lacking the above, the program
smacks of a political spoils sys-
tem to gquarantee certain groups
$600 million of work on the $1.6
billion new airport.

* Past discrimination is a real and
serious problem in Colorado, but
reverse discrimination 1is not the
answer. This plan should be re-
writtten: to  replace  its  crUde
patronage features with constitu-
tionally valid, remedial ones.

Note: The Independence Issue Papers are published for educational purposes only, and the authors
speak for themselves. Nothing written here is to be construed as necessarily representing the views of
the Independence Institute or as an attempt to influence any election or legislative action.




L. INTRODUCTION

On Julyesildls, 71988, the Denver::City-Council: <adopted Council
Bill 332, which extended for another five years the City's public
works contracting affirmative action program. The program sets
participation "goals" for minority- and women-owned businesses in
the provision of City goods and services. The new ordinance has
a 25% goal for Minority Business Enterprises (MBEs), and a 12%
goal for Women Business Enterprises (WBEs), thereby ensuring that
373 of C€ity publie..works contracting dollars - willl go te' firms
owned and operated by members of certain preferred groups.

The ostensible Jjustification offered by the City 1is that
this program is necessary in order to remedy discrimination.
However, despite the City's claims, public opinion and even media
coverage have been almost unanimous in their assessment that the
program  is. little more than §' new “twistEi-on a’'‘very' old and
time-honored concept: a political spoils system.

Though few argue with the desirability of a society free
from discrimination, the perception 1is now widespread that
affirmative action deoes nothing to remedy past discrimination.
It is a fact of life that these programs exist, and will continue
to exist. What is especially disturbing is that these programs,
many if not most of which are simply political footballs, ‘have
the imprimatur of law. They are not only politically expedient,
we are told, but are constitutionally mandated. The benefits,
deserved or not, must be awarded to persons. possessing certain
overt physical characteristics.

II. LEGAL BACKGROUND

How did the United States, constitutionally committed to
equal protection of the laws, get into this situation of wide-
spread official favoritism? Why do we have affirmative action in
this country, and what are its objectives? The history of public
works contracting affirmative action programs began with the
Supreme Court's decision in Pulldlove v. Klutznick.(1986) ,-in
which it ruled that Congress could require 10% of all federal
public works construction dollars be awarded to minority firms.l/
Congress had determined that there was prevalent discrimination
ind the i-award of public works contracts, and that it was a
national problem which needed to be remedied. The Court found
that Congress had made "findings" which established discrimina-
tion, and that:it also ‘had the power to enact.a remedy.

1/ Fullilove w. Klutznieck, 448 U.S. 448 (1980).




However, the reasoning was, and remains, unclear; the Court
was fragmented and produced no majority opinion. As a result,
the consequences for state and local governmental programs were
impossible to predict. Justice Powell recognized this in his
concurring opinion: "The degree of specificity required in the
findings of discrimination and the breadth of discretion in the
choice of remedies may vary with the nature and authority of the
governmental " bedy. "2/ This decisien led &to the adeptien of
set=aside plans by dozens of cities, counties, and states, all
modeled on the Fullilove framework.3/

The “fnext*major ‘decision idid net come ! Sfor' ‘six S&iearsh In
Wygant v. Jackson Board of Education (1986), the Supreme Court

ruled that:

(a) In the context of affirmative action, racial
classifications must be justified by a compelling
state purpose, and the means chosen by the state to
effectuate that purpose must be narrowly tailored;

(b) Societal discrimination ‘alone is insufficient
tojust ify a racial classification;’ and,

(c) 1If the purpose is to remedy prior discrimina-
tion, to be constitutionally valid there must be a
factual determination that there 1is a strong basis
in evidence for the conclusion that remedial action

is necessary.

The Court made clear that there must be convincing evidence
of prior discrimination by the governmental unit involved before
allowing limited wuse of racial classifications to remedy such
diseri minat ionafidiSocietal ¢ discrimindtions fwithout *morer®4s too

2/ Justice Lewis F. Powell, Jr., served on the Supreme Court from
19728 St ol 1987, His sensible, moderate approach earned him the
reputation as a pragmatic jurist who attempted to balance compet-
ing interests to achieve a fair result. He was widely regarded
as the Court's most respected and influential member in this

area of the law.

3/ According to one survey, there are 192 such plans in effect

across the nation. "Report of the Minority Business Development
Legal Defense and Education Fund on Minority Business Enterprise
Program of State and .- Local Governments," available! from the

Academy for State and Local Government, 444 N. Capitol St. N.W.,
Stitees 349 Washington, D.C. 20001.




amorphous a basis to justify race-conscious state action, and
imposing a racially classified remedy.4/ The Court also made
clear that strict.judicial review of racial: distinctions: 'does
not change merely because the challenged classification operates
dgainst - azigroups thateshisterically-shas L notisbeen: subjeet.ite
governmental discrimination.” In other words, if the Constitu-
tion is to be truly color-blind, there cannot be two standards--
one for minorities, and one for non-minorities.

A. The Necessity of Findings

The effect of Wygant in the area of public works contracting
has been immediate and widespread. Within a short time the
affirmative action programs of Louisville, Kentucky, San
Francisco, California, and Richmond, Virginia, were all declared
unconstitutionali. 5/« Inadditieon, the State eof Michigan's program
has also just recently been stricken down.6/ In each of these
cases, the courts have focused on the absence of identified past
discrimination by the government enacting the program.

Recognizing that under Wygant, societal discrimination Iis
inadequate, the courts have demanded proof of prior misconduct
ot by an individual or industry, but rather by the government
itself. The courts have insisted upon such findings because it
is the only way to prevent affirmative action programs from
becoming, in the words of the Fourth - .Circuit . Court of Appeals,
"bald dispensations of public funds and employment based upon the
polities of race."

4/ Wygant v. Jackson Board of Education, 476 U.S. 267 (1986),
involved a collective bargaining agreement between a school board
and a teacher's union which immunized minority teachers from lay-
offs. Mountain States Legal Foundation represented Wendy Wygant,
a non-minority teacher, in her suit against the school board.

5/-J+ Edingers& Songodnes - v,isCitysof Louisvid lejl B020®.R2d3 213
(6th Cir. 1986); Associated General Contractors of California v.
City andsCounty of SansFranciSce,: 813" F.2d09224(9th €irs 1987 );
and:J.A. i CreseonsCoi-v: City of Richmond,«822«F.2d 213555 (4¢Eh Cir.,

1987), prob. juric. noted; TS, ;108 S ErEn 01058 08
L.Ed. 24 976 (Feb. 22, 1988)(No. 87-998). The Croson case is now
before the Supreme Court. Tts outceme will,> in all dikeliheod,

determine the necessity of findings in public works contracting.

6/ Michigan:Read Builders Assoecdiation, Ine. Ve:=Mildliken, 8341 F.2d
583 (6th @ir. 1987 ), dppeal e filed; 56 U.8.LW.5#38806 i (Mayislily,
1988) (No. 87-1860).,




Fundamentally, the only reason we have affirmative action is
to remedy past wrongs. Therefore, the threshold question is
whether, such, wrongs. . have: . been  perpetrated.,. However, to simply
make the obvious understatement that there has been discrimina-
thion diny this country,.is not enough.; Wygant was..clear.that there
must be "some showing of prior discrimination by the governmental
unit involved before allowing limited use of racial
classifaications. in order.to. remedy..such discrimination."  This: is
because, in the Court's words, "[s]ocietal discrimination, with-
Gl MoTe . s L E0e.  anmerpholss. o, basis. Forimposing,a racially
classified remedy." Justices . Powell . suecinctly  summed up. the
reasoning behind this requirement: "In the absence of _particu-—
larized findings, a court could uphold remedies that are ageless
ins Ehedr, reach, dnre. thes past, .and timeless in theirsability to
asbBect. the, Future. 2]/ Eindings, ares essential ko fhe integrity of
affirmative action plans.

B. Determining the Adequacy of Findings

If a governmental body decides to make findings, .then we
need to be able to decide when the past misconduct has been
sutfaciently substantiated. The Supreme Court i) Wygant
determined that a government "must ensure that, before it embarks
on an affirmative-action program, it has convincing evidence that
remedial action 1is warranted."” As a guide, the courts have
adopted the concept of the ‘relevant labor market.' Simply: plt,
this . means.that before_a court will jump to the conclusion. that
diseraminacion has.been. or is being practiced, 1t will carefully
evaluate the statistical evidence.

Supreme Court cases under the Civil Rights Acts have gone to
some lengths to underscore the importance of this idea. IR
International Brotherhood of Teamsters v. United States (1977),
the Court ruled that there is "no requirement that a work force
mirror the general population." And in Hazelwood School District
v. United States (1977), the rule was further clarified: "When
Spee Al qualiiifications cgare  srequired, to . Efill. particular jiobs,
comparisons to the general population (rather than to the smaller
group of individuals who possess the necessary qualifications)
may have little probative value."

7/ We have already begun to see this trend. In the Michigan Road
Builders case, the State of Michigan attempted in part to Justity
its minority set-aside by looking to "the history of the western
world for the past 2000 years."




The use of statistics to infer intentional discrimination
against a class has always been sub ject “\to ' -careful serutiny by
the courts. Statistics may be manipulated and will not
necessarily reveal otherwise demonstrable innocent explanations
of discrepancies. Careful attention must be paid not enlly * e
the geographic area used, but also to the number of eligible
workers or firms. In the arena of contracting set-asides, the
courts have repeatedly found that the absence of minority
businesses is not due to race, but market factors. Typically,
advocates of these programs will point to the disparity between
the minority population and the number of minority firms, Or Ethe
amount of business done by the minority firms, and claim it
proves discrimination.

What the «cases have shown is that a city's contracting
procedures, or market forces in general, discriminate against

small businesses attempting to break in. While it is true that
most minority businesses are smaller, this does not amount to a
racial bar. A good example of ¢this is the case of Equdl

Employment Opportunity Commission v. Sears, Roebuck & Co.,
decided by the Seventh Circuit Court of Appeals earlier this
year. The EEOC claimed that Sears discriminated against women in
the hiring of commission sales staff. In support of that claim,
the EEOC pointed to the immense disparity between the number of
male and female sales clerks.

Sears proved that the disparity was not due to
discrimination, but rather that men, for whatever reason, tended
to prefer the high-risk, high earning potential of selling big-
ticket items (appliances, etc.) on commission. It turned out
that the women generally preferred such non-commission 1items as
clothing, Jjewelry, and cosmetice, .1n patt because of @ the
increased social contact. Women also had a greater dislike of
the pressure, risk, and odd hours associated with commission
sales. The Sears case illustrates why courts have been wary of
broad assumptions or claims of discrimination when the sole
evidence presented is statistical or circumstantial.

We must be equally cautious when dealing with general,
indictinet allegations of diserimination “in" the construction
industry. Public works contracting has always been a competitive
business, and established firms with solid reputations have
traditionally won the lion's share of contracts. The failure of
minority firms to be equally represented in this area does not
prove there is or has been discrimination. What it does prove is
that it has been, and continues to be, difficult for a small
business to break into the market and compete on equal terms with




established firms. Race is not the issue. Economic status ic.8/

(255 Who Should Bear the Burden?

One of the cornerstones of permissible affirmative action
has® been that the“burden of these programsishould be borne “by
thoser “mosty responsible’ for® the misceonduet. “Though this would
appear to be an uncontroversial, common sense approach, many
state and 1local governments have failed to grasp its importance.
It prevents governments from seeking to use these programs as a
means of giving special entitlements to certain key constitu-
encies. 1t defeats ill-conceived:orfimproper dttempts®to’ attack
entire indusitries s ((clich a5 construction " contracters), ©n the
basis of generalized charges of "discrimination."

Wygant « icharacterized =“thisitconcept asi"narrow: taileringi"
That is, the program must be focused on the wrongdoing revealed
by the findings, and must be designed to minimize the imposition
upon third parties. Without this requirement, whole segments of
society may be essentially indicted and convictedyEof
discrimination in absentia. :%Ff ‘a government ‘wishes® te ®redress
its own misconduct, it must address that wrongdoing in a program
which puts the primary burden upon itself, the illegal actor, and
mimimize SiEsiimposition “upen inmecgentt third Yparties. If the
miscenduct “iig s on @ the fpapt ' of iprivate pdarties ! ithe ‘civil “and
erimrnal ‘provifsions: Sof the (€ivil Rights 9Acts Pthave, “over:ithe
years, proven equal to the task.

Once proper findings have been made, and a program has been
adopted which primarily burdens the government, incidental
burdens upon others may be expected. This was recognized by the
Supreme Court in Fullilove: dihlen = e ffectuating a4 S lima fed A
pEeperly taileored remedy Eo cure the effleckts ¢f prior diserimina
tion, such a 'sharing of the burden’ by innocent parties 1is not

impermissible." However, the prerequisites to a "sharing of the
ourden" are (1) adequate findings of the government's own mis-
conduct;a1(2)s ‘@ programitwhich fis ¥ narrewly .-tailoredito ‘address

the misconduct so identified; and (3) the burden to be shared
by third parties must be minimized.

Ds. A Landmark on the Horizon

87/ ii: musik belinotedt® thati theislegal” merass!  surrounding” racial
preferences can usually be avoided by simply emphasizing economic
rather than racial criteria. This would ensure that minorities
who have suffered most will benefit, while at the same time not
excluding others in equal need of assistance.




Now pending before the Supreme Court is a case which, in the
absence of some unforeseen development, appears destined to be a
major case in this area. J.A., Croson Co. V. City of Richmond
has resulted from the 30% minority business set-aside created by
the Eity of Richmendy Virginia: for kthe jaward ‘of: all: city
contracts. Croson was the low bidder on a city construction
contract, but failed to locate competent minority suppliers or
subcontractors: in:-sufficient gquantitiess to .satisfy :thes 305
target. The city decided .to re-bid the job, and Croson sued in
federal court. Croson lost both at the district court and the

Fourth Circuit Court of Appeals.

Upon announcing its.deecision in Wygant, the ISupreme Court
vacated the Fourth Circuit's decision and remanded the case to be
reconsidered. In light of the Supreme Court's action, the court
of appeals decided that the program violated the Fourteenth
Amendment as an illegal distinction based upon race. The City
appealed, and the Supreme Court agreed to hear the case. Oral
argument was held on October 5, 1988, and a decision is expected
sometime in the early spring of 1989.

However, it is unlikely that Croson will answer all the
questions posed by these programs. For example, Richmond did not
make any findings, and it will be enough for the Court simply to
invalidate the ordinance on that basis. The adequacy of findings
when they are made is an issue which must await resolution in
later cases. The law in this area is rapidly developing and
emerging as the new battleground in the continuing public debate
over the future of affirmative action. It is against e this
backdrop that the Denver program must be evaluated.

III. THE DENVER PROGRAM

When first enacted in 1983, the Denver program had goals of
20% MBE and 5% WBE. The City, in authorizing the program for a
period of five years, made no findings of 1its own past

discrimination. In 1984, Mayor Federico Pena by executive order
determined that the requirements should be increased to 30% and
%, respectively. In 1988 the ordinance was up for renewal. The

City, having read Wygant, Crosen, -and other -cases,” saw the
handwriting on the wall and decided that it should try to make
findings which would enable the program to survive the Supreme
Court's decision in Croson. The result is a document over six
inches thick, compiling personal testimony from dozens of local
businessmen, as well as other information.

With this record;: the.:€City felt zsafen:iniextending and
expanding the program, However, a review of the cases in this



area suggests Denver's findings do not meet the stringent test
set out in Wygant. The Supreme Court made it clear that any
governmental body wishing to implement such a program must
provide convincing evidence of its own discriminatory conduct.
fibe “Eindings" made by the Citys onlyl refer, iniithe waduesic 6f
terms, to societal discrimination. At best, some testimony hints
at discrimination within the Colorado contracting indusEny.9/
Remarkably, the only testimony of actual discrimination by the
Ciky wase allegatiens Ethat.othei atfirmacive action office
discriminated in the administration of the program. That is,
the record concludes that any discrimination which might be
present in the City's contracting policies is a direct result of
having the program in the first place.

@) course, such "findings" are absolutely inadequate.
Furthermore, even if the findings were correctly made, the
coMEts: havees.been . quitte reclear,. thats these programs ¢are a,last
resort. Obviously, if Denver has been discriminating, the first
action should be to restructure city contracting procedures, make
personnel changes, and otherwise burden the City with correcting
the problem, before imposing draconian measures upon the
contracting industry. The "narrowly tailored" approach required
by Wygant seems to have gotten lost in the rush by Denver
politicians « to. design .a  sweeping and lucrative (for preferred
groups) entitlement program.

If discrimination exists or has existed in the contracting
IndusEr e Ehe gncalEks sare . copen fon wviletins tolpEasecute their
claims against offenders. The effect of "Denver s continually
growing program is not to remedy or eliminate discrimination, but
rather to create and foster a whole new brand of discrimination,
oRe ; Ybased supon, thepelitics (of .race. L10 /

it eis.faln . toasinter . that o at ¢ least some sproponentseof Ehe
Denver program have their eyes on the estimated $1.6 billion in
contracts associated with the construction of Denver's proposed
Neysuairport ... dnderthe oldplan e minorities awolld Jhave s beel

9/ Several witnesses described incidents where they were '"sure"
they lost work because a non-minority prime contractor refused to
consider their bid, or they had "heard" that the prime had
accepted a higher non-minority bid.

10/ Women and minority-owned firms constitute no more than 11%
Of available contractors. Since 1984, minority and women-owned
firms were awarded 29% of the available public works contracts---
almost three times the amount which could be justified, had
sufficient findings been made.



guaranteed $400 million. The new program increases that take to
almost $600 million, without any indication that this program is
necessary, desirable, or even legal. Mayor Pena defended this

course of action by saying:

The philosophy of the program was that there
has been discrimination against minority companies
that has resulted in minority business people not
being able to form companies . . . . We as a
society have to compensate for that.

Obviously, the Mayor has not read Wygant, or he would
understand that first, the wrongdoing must be proven, and that
societal discrimination is wholly inadequate.

The arbitrariness of the program is shown by the list of
persons selected for preference: Blacks, Hispanics, Asian-
Americans, American Indians, and women. Under the terms of the
statute, there exists an irrebuttable presumption that these
groups, and these groups alone, have suffered discrimination at
the hands of the City. Indeed, it appears that the City has been
qliite discriminating in its discrimination. Is-“it realistic*fo
suppose that the preferred groups have each suffered identical
discrimination at the hands of the City, such that they may be
lumped together? Wygant and subsequent cases have said 'that ‘the
City must identify discrimination as to each group, and tailor
the program to reach that discrimination. That is, there should
be separate findings, goals, and timetables for each group.

The Court of Appeals in Croson did not mince words:
"Moreover, respondents have never suggested--much less formally
found--that they have engaged in prior, purposeful discrimination
against members of each of these minority groups.” That is,
"prior discrimination against blacks by a governmental unit would
not Jjustify a remedial plan that also favors other minority
races." This means  .that ‘the "City and County of Denver f+is
obligated to demonstrate wrongdoing vis a vis each of these
groups, and then tailor the program to address the specific harm
found. In the absence of a truly remarkable coincidence in the
findings, there ought to be separate goals for each of the
selected groups, as no doubt over the years some groups have had
a harder time of it than others. Yet the City did not even
address this issue, nor could it have on the basis of the
available evidence. The broad brush assumptions made by Denver
simply fall far short.

Other evidence, 1if interpreted generously, indicates that
minority and women enterprises comprise 11% of all construction



firms.ll/ That is, the "relevant labor market'12/ for public
orks contracting in Denver is about 11%. The 37% program is
completely outside of legal bounds. Walter Jones of the Minority

Association of Contractors has said that the City's
discriminatory policies - can be shown by +the low minority
paricipation on (CGibyse projeets ins past years. 13/ | Howevers ithis
is meaningless without knowing the extent of minority

availability at that time.

In this same vein, the City has further demonstrated that
the program is not remedial by stressing the importance of
current and future availability and growth potential of MBE/WBE
firmsid4/ [ There is absolutelysmo basis in the law for prefer-
ences based upon a desire to extend the program to accommodate
future growth and earning capacity. Ing facty i just the oppesite
is the case. True affirmative action seeks to remedy the dis-
crimination, so that preferences and set-asides become un-
necessary. Over time, a legitimate program will never expand its
coveraee;v butniwidirdnsteadi contwact . asiithe remedy becomes
effective. Denver's program sends a quite different message.
Rather than a self-terminating corrective strategy aimed at
restoring a free market and true equality, Denver's plan appears
to be a scheme of economic force-feeding, designed to entrench
these preferences in law and public policy.

Even assuming that there has been prior discrimination, the

City is wunder an obligation to burden itself fi1RsE. The most
obvious question to ask is, "If the City has discriminated in its
contracting, what has been done about it?" Hasissthe [ i€ty

conducted an investigation, directed at rooting out bigoted
decision-makers? Have oversight policies been implemented, so
that officials cannot exercise their discretion in an improper
Fashion? Have the City's contracting procedures been revised so
as.cto~-lkimike orselininatedoppor tunitiessfomemisconduct? gilas a
single City employee been shown to have discriminated in any way?

11/ There has been a great deal of controversy surrounding the
accuracy of the City's £igures in this regard, and they have
since been revised down to 10.3%.

12/ See the Teamsters and Hazelwood cases cited in Section II B
above.

3/ The June 1, 1988 edition of the Rocky Mountain News reported
Jones as citing, as evidence of discrimination, participation of
5—l¢/22, Bn. 998 and 4% inil 979,

144 Councid: Bidd No., 332 a5ec. 20-85 (a)(4) and (a){5).




Or==i=; this 't all & pretext s for i redigtributing  wealth ' to sikey
constituents: of incumbent City politicians?

Again, appropriate findings and a narrowly tailored program
would avoid these questions even being raised. What has so
crippled the effectiveness of affirmative action in ‘this country
is the innuendos and insinuations precipitated by programs
such as Denver's, deficient in justififcation fand arbitinaryiin
operation. The Denver program contributes to this perception by
the unfettered discretion given to the Manager of Public Works in
setting = the = annual goals.  When the ordinance: states thatig "the
Manager . . . is hereby expressly delegated all discretionary
and other necessary power to recommend annual remedial goals of
atie least “twenty=fivel 25%) % per vcenti of the dollars spent,"
citizens and businesses have the distinct and understandable
impression that a group of opportunistieci peliticians -are taking
advantagetcof “theitpublicts: trust; - confidence, and moneyl | The
legitimacy: ande’ integrityiose ecricialbdto’ affitmative -action's
effectiveness®are lacking, causing this* program ¥to be viewed as
nothing more than a political spoils system.

IV. CONCLUSIONS AND RECOMMENDATIONS

The fundamental problem with Council Bill 332 is that it is
political, rather than remedial, in nature. There are a number
of ‘dvernles open: to shenver i if Citiwicshes to bringiits program
within comstitutional limits--and in! the. process!ivsdkvage®Swhat
goodwill remains. Further hearings should be held to determine
to" what ‘extent, 4if any, ‘the® City “has /beenirespensibletEcr
discrimination. Then, the extent of the harm must be weighed and
a narrowly tailored solution created.

Such a solution must focus its burden first and foremost
upon the City itself, allowing only incidental impact upon third

parties. Revising the City's «contracting policies and pro-
cedures, along with disciplining the parties responsible, is the
obvious starting place. Only after these alternatives have been

exhausted, and proven ineffective, may a burdensome "goal" or
quota plan be implemented. Even so, the findings must be made as
to each group receiving a preference, and bear some relationship
to the nature and extent of the preference given. Therefore, one
would expect widely varying preferences, depending on the group
in question and the demographics of the particular locale.

If the City wishes to rely upon the record as it now stands)
there is no basis for the program. The current record would
Justify internal restructuring, or nominal "encouragement'" of
women and minority participation, but the rigid "goals" imposed
by the program would be impermissible.



Affirmative action 1is
for some
time and place. itz

burdens upon
such as Denver begin
affirmative action will
o race.

supposed
field--not permanently alter the landscape so as
vague inarticulable injustice committed at an
should protect

wrongdoers, rather than making sweeping
a large class of innocent persons.
acting responsibly, the noble objectives of
continue to be obscured by '"the politics

to create a level playing
to compensate
unknown
the victims and burden the

assumptions and imposing
Until cities

---------- Copyright © 1988 - Independence Institute - - - - = = = - = - -

INDEPENDENCE INSTITUTE 1is a nonprofit,
nonpartisan Colorado think tank. It is
governed by a statewide board of trustees
and holds a 501(c)(3) tax exemption from
the IRS. Its public policy research
focuses on equal opportunity, economic
growth, education reform, and local gov-
ernment effectiveness.

PERMISSION TO REPRINT this paper in whole
or in part is hereby granted, provided
full credit is given to the Independence
Institute.

_13_

PAUL FARLEY, who holds a law degree
from the University of Denver, is
currently an attorney at the Mountain
States Legal Foundation where he
specializes in civil rights and con-
stitutional law.

EDITOR of the Independence Issue
Paper Series is John K. Andrews, Jr.,
president of the Institute.




INDEPENDENCE ISSUE PAPERS AND OTHER PUBLICATIONS
$4.00 each except as noted

Economic Growth

No, 21-88 Less Taxation and More Democracy: Amendment 6 Pro or Con?
No. 14-88 Should Colorado Taxpayers Impose Tougher Spending Controls?
No. 10-88 Build Two Forks for Us, Young Colorado Argues

No. 13-87 Plentiful Water through Market Forces

MNo. 9-88 Fiscal Constitution Breaking Down in Colorado

No. 13-86 Game Plan for Economic Development in Colorado

No. 6-87 State Capitalism Won't Buy Real Growth

No. 16-87 Interstate Banking: How Colorado Would Benefit

No. 5-87 How Much Deregulation in Telecommunications?

No. 15-87 Far East Trade and Tourism: Is Colorado Serious?

No. 16-88 Should Colorado Welcome Foreign Real Estate Investment?

- Education Reform

No. 17-88 Report of Education Summit: Consumer Sovereignty in the Schools
No. 13-88 What If Teachers Could Choose Their Schools?

No. 12-88 Market Discipline: Key to School Reform

No. 14-87 Better Public Education through Wider Parental Choice

No. 3-87 Educational Clinics: Rescue Plan for Dropouts

No. 8-88 Classrooms for the Free Society

No. 9-86 Globalism: Education or Indoctrination? ($6.00)

State and Local Government

No. 22-88 Hard Questions for the "Vision Colorado Task Force"

No. 19-88 Payroll Discipline Could Stretch Colorado's Budget Dollar
No. 18-88 Payroll Discipline Could Stretch Colorado's Budget Dollar
No. 15-88 The Monopoly Economics of Juvenile Custody

No. 3-88 Legislature and Governor Should Embrace Metro Cooperation
No. 1-87 - A Win-Win Solution for Metropolitan Cooperation

No. 11-87 Leadership Realities for Metro Denver

No., 2-88 Contracting Out RTD Bus Routes to Private Carriers

No. 6-88 Why Colorado Can't Afford a Bigger Lottery

Equal Opportunity

No. 5-88 Protecting Civil Rights: Urgent Conservative Issue
No. 6-86 Colorado Sourcebook on Equal Opportunity ($6.00)

The World and Colorado

No. 7-88 Sanctuary: How the Cities of Refuge Help Ortega

No. 3-85 Turmoil in Central America (Book: $6.00)

No. 4-88 Origins and Aims of the Independence Institute

No. 10-87 Return of the Radio Conservatives (Book: $8.00)

TWI Series Divine Reliance Essays: Religion and the Republic ($5.00)
KCFR-FM 90.1 Andrews Analyzes Colorado Issues (alternate Monday mornings)

To Order Publications or Enter Your Membership

Contact: John Andrews, President, or Marsha L. Brekke, Office Manager

Independence Institute, 14142 Denver West Parkway, Suite 101, Golden, CO 80401
303/279-6536



