independence
institute

e
X

{
Ii I |
|

4

A Shaky Foundation, A Potential Threat:

Analyzing Colorado State Union “Employee Partnerships”

by Benjamin DeGrow
Policy Analyst

IP-4-2008
April 2008

13952 Denver West Parkway * Suite 400 * Golden, Colorado 80401-3141
www.Independencelnstitute.org ¢ 303-279-6536 * 303-279-4176 fax




Executive Summary

Colorado Governor Bill Ritter’s November

2007 executive order that introduced union
representation to state government through
employee “partnership agreements” is misguided.
The contradictions, omissions, and other fallacies
promoted by defenders of the order show that
the change really was not necessary. By issuing
the unilateral order, the Governor prevented a
full public debate, which would have addressed
important flaws regarding the order:

* The executive order clearly gave union leaders
collective bargaining power: Since unions can
act as “exclusive representatives” over state
employees, the argument that “employee
partnerships” are not “collective bargaining” is
entirely inaccurate.

» A failed union “partnership” in California
nursing homes has been mostly ignored.

* Union partnerships may bring improvements
to workplaces embroiled in conflict-oriented
collective bargaining, but these results are not
transferable to Colorado state government,
where collective bargaining did not exist
before the order was issued.

* Claims that unionization will improve
government performance and efficiency have
no basis in academic research.

* The example of a successful “partnership” in
Colorado state government shows that union
representation is not needed to foster labor
and management cooperation.

Despite Ritter’s statements that his order was
designed to solve alleged inefficiencies, unions
leaders and others have advertised it as a means
to improve employee health insurance benefits.
However, careful analysis likewise shows these
claims to be exaggerated and misleading:

* Colorado does not compare favorably to other
states in employer HMO contributions, but
most Colorado state employees choose the
more generous PPO plan.

* Even with the smaller employer HMO
contribution, total compensation for Colorado

state employees compares favorably with the
private sector and other state governments.
* Contrary to some claims, Colorado state
government retains employees better than
most of its neighbors—including four state
governments with collective bargaining.

While seeking to solve a non-existent problem,
Ritter’s order opens the door to other problems:
* “Exclusive representation” likely will lead to
costly binding arbitration.
* Unions still have the opportunity to collect
agency fees from non-member state workers.
* The remedy for preventing disruptive state
employee strikes is weak.
* It provides momentum toward mandatory
government union bargaining in Colorado.

The following measures would mitigate or prevent
some problems created by Ritter’s order:

* To ensure public accountability, enact a law
that guarantees all negotiations—including
actual meetings and their records—be open,
accessible, and transparent to citizens.

* To fulfill Ritter’s stated intention, enact a law
that ensures a state employee cannot be forced
to pay union fees without his or her consent.

* To preserve public order, amend the no-strike
law for state employees to include real and
meaningful consequences.

Revoking the order would be the ideal policy
outcome. True partnerships do not require giving
exclusive representative status to third-party union
officials.
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Introduction

Until very recently, collective bargaining was

not a feature of Colorado state government. On
November 2, 2007, Colorado Governor Bill Ritter
issued an executive order “authorizing partnership
agreements with state employees.”" In spite of the
name, the order essentially empowers a third-party
labor union that wins an employee election to act
as “exclusive representative” for one of the state
government’s eight occupational groups.? The order
has given unions the power to bargain, though

an arbitrator’s decision in a dispute is not legally
binding.

Under the terms of the order, unions seeking
“exclusive representative” status first must collect
signatures from 30 percent of employees in an
occupational group. Other organizations have 15
calendar days to demonstrate the same level of
support in order to intervene as an alternative
“exclusive representative” in the ballot election. In
all cases, employees have the option
to vote for “no representation.” A

In particular, L.
majority of ballots cast, not a true
the front-page . ..
L. majority of eligible employees,
editorial from the . ; .
. i is needed to win an election.
traditionally lib- Th ibility ¢ .
e responsibility to supervise
eral Post labeled P y . ”p .
. wre employee partnership” elections
Ritter as “Jimmy . . .
is designated to the director of the
Hoffa,” “a toady

to labor bosses,”
and “a bag man

Colorado Department of Labor and
Employment.?

contradictions. Closer scrutiny reveals the case
for Ritter’s order stands on shaky ground, while
research suggests it likely will increase the cost of
government services.

“Employee Partnerships” vs.
“Collective Bargaining”

On March 19, 2008, the first “partnership
agreement” election was held. By virtue of receiving
a majority of the votes cast, the Association of
Colorado State Patrol Professionals (ACSPP) won
the right to serve as “exclusive representative” of
Colorado’s 700 uniformed state troopers. ACSPP
chief Lonnie Westphal stated one of his group’s
chief aims is to obtain larger salary increases for
experienced officers, but conceded the order gave
his group no new power to force state officials “to
agree to our list of priorities.”

The most active organizing group has been the
Colorado WINS union coalition, which was
established four days after Ritter issued his
order.® Elections to certify Colorado WINS as the
“exclusive representative” for five of the seven
remaining occupational groups, comprising more
than 70 percent of classified state employees, are
currently pending.

Overcoming Contradictions
Ritter’s executive order consistently uses the
euphemism “employee partnerships” rather than

Jor unions. The executive order provoked highly

critical editorials from the state’s two
largest daily newspapers, the Denver Post and Rocky
Mountain News. In particular, the front-page
editorial from the traditionally liberal Post labeled
Ritter as “Jimmy Hoffa,” «
and “a bag man for unions.”™

a toady to labor bosses,”

No pressing public need has been demonstrated
for expanding union representation powers in state
government. Ritter and various groups have made
public statements to defend the executive order,
but their arguments are filled with misleading
statements, highly selective data, and even internal

“collective bargaining” to describe
the new relationship created between
state government and certified labor
organizations. In an opinion piece

in the Rocky Mountain News, the
governor insisted: “What we have
crafted for Colorado is not collective
bargaining.”’

The leader of the Colorado
Federation of Public Employees also
declared that Ritter’s order is “not
collective bargaining.” However,

In an opinion
Diece in the
Rocky Mountain
News, the gov-
ernor insisted:
“What we have
crafted for
Colorado is not
collective bar-
gaining.”

Mitch Ackerman, president of Service Employees
International Union (SEIU) Local 105, forthrightly
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called it a “21st century model of collective

bargaining.” SEIU is one of the three partners in
the Colorado WINS coalition.

No Binding Arbitration

Ritter’s order indeed does not provide unions with

every advantage that often accompanies collective

bargaining power. Most notably, the order does not

provide for binding arbitration. If while negotiating

a “partnership agreement” government and

union leaders are unable to reach a settlement, a

third-party arbitrator can propose a compromise.

However, neither party is legally bound to accept

the proposal. The binding arbitration process itself

be expensive and time-consuming. In addition, it will

increase the power of an unelected mediator who

gives equal weight to the proposed offers from both

sides. Union negotiators thus are emboldened to

raise the requests for more costly compensation.’

The order rightly excludes binding arbitration, but it
does expose government to greater political leverage

from third-party labor officials. By granting union

By granting
union leaders
representa-

tive power that
enables them to
create conflict at
the bargaining
table, the order
could make bind-
ing arbitration
seem like a rea-
sonable solution.

leaders representative power that
enables them to create conflict at
the bargaining table, the order could
make binding arbitration seem like a
reasonable solution.

More Than A Different Focus
Binding arbitration is not a necessary
feature of “collective bargaining.”
Claims that the Governor’s order
does not impose collective bargaining
are contradicted by the dictionary.
The American Heritage Dictionary
defines “collective bargaining” as
“negotiation between organized

workers and their employer or employers to

determine wages, hours, rules, and working

conditions.”"” Ritter’s order does not exempt any

of these topics from “partnership agreement”

negotiations.

A confidential SEIU talking points document

details the need to distinguish between “traditional

collective bargaining” and “the labor-management

partnership approach” (see Appendix):

* Both enable employees to have the same

freedom to choose whether they want to

form a union that employees who work for

Colorado business already possess.

* Both identify bargaining units (or partnership
groups) and both enable employees to

negotiate a binding agreement. [emphasis

added]

According to the document, “partnerships” have

a strategic focus on outcomes rather than worker

rights, and a rhetorical emphasis on collaboration

rather than conflict. It’s a distinction with little or

no practical difference. The SEIU
document further acknowledges that
“partnership agreements” may have
binding power.

Denver Post editorialist Bob Ewegen,
who has a masters degree in labor
relations, succinctly wrote: “Ritter
would have been on much sounder
ground to simply admit the obvious:
that he is indeed establishing
collective bargaining procedures
for state employees while, at least
for now, sharply limiting the scope
of such negotiations.” Ewegen also
expressed his skepticism concerning
the “partnership” rhetoric:
Ritter insists he only wants
these “partnerships” to “bring
managers and employees
together to make government
services more effective, efficient
and reliable for the public.”
But you can search the annals

Denver Post
editorialist Bob
Ewegen, who has
a masters degree
in labor rela-
tions, succinctly
wrote: “Ritter
would have been
on much sounder
ground to simply
admit the obvi-
ous: that he is
indeed establish-
ing collective
bargaining pro-
cedures for state
employees while,
at least for now,
sharply limiting
the scope of such
negotiations.

of labor history and never find firebrands like

Mother Jones exhorting workers to arise and

“identify and implement efficiency measures

and eliminate waste and redundancies,” as

Ritter urges them to do."
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The Case of SEIU’s Failed Partnership

In numerous articles and talking points, the
labor-management “partnership” emphasis

on collaboration and strategic outcomes is
highlighted as having a wonderful track record.
Proponents tout the results of partnerships in the
health care organization Kaiser-Permanente, the
Douglas County School District, and the federal
government.'

But such partnerships have not always been
successful. In 2003, the Service Employees
International Union (SEIU) cut a deal with an
alliance of California nursing homes that allowed
them to set up a “partnership agreement” template
in each workplace. SEIU boosted its

membership, but a grassroots worker
SEIU’s actual

“partnership”

petition complained that the workers’

voices were suppressed. Among other
performance in

California led
to terrible work

problems, health care workers were
unable to change the agreement,
which “prohibited the union from
reporting problems with organized
nursing homes to state regulators or

rules, employees
being ignored,

and health care the media, except in cases mandated
problems being

by law.”"
concealed from
the public. Under  E1(ps actual “partnership”
the weight of pro-

performance in California led to

test, the partner- terrible work rules, employees

ship agreement being ignored, and health care

was terminated
in May 2007.

problems being concealed from

the public. Under the weight of
protest, the partnership agreement
was terminated in May 2007." In at
least one major example, the practice of employee
partnerships through exclusive representation has
failed.

Less Government Efficiency in New
Labor-Management Relations

A Leap of Faith

A December 2007 report from The Bell Policy
Center concluded that “partnerships” of the sort
Ritter imposed “have been found to improve labor-
management relations and to increase worker

participation in decisions affecting their work. In
some cases, the changes brought about by labor
management partnerships have resulted in better
performance outcomes, such as improved customer
service, more efficient work processes and cost
savings.”"

The authors of the Bell report concede these “labor
management partnerships” all developed as changes
to existing collective bargaining relationships. The
partnerships often were seen as ways to lessen some
of the problems generated through traditional,
conflict-oriented collective bargaining. A leap of
faith is required to presume that the same effects
will be realized in Colorado state government,
where no formal collective bargaining existed before
Ritter’s order.

Local SEIU union leader Mitch Ackerman told the
Denver Post: “Academic study after academic study
shows that partnerships work. They produce cost
savings, more reliable goods and services.”"* But

all such academic studies that have been brought
forward make comparisons based on a prior
collective bargaining relationship.

It may be that the partnerships
It may be that

the partnerships

improve work outcomes in places

where the work environment had

been seriously damaged by a rigid improve work

collective bargaining agreement. outcomes in plac-

These examples do not proves that es where the work

partnerships lead to improvement in environment had

totally different work environments, been seriously

such as Colorado’s. damaged by a
rigid collective
A Key Study Mischaracterized bargaining agree-
In defense of Ritter’s order, the

Progressive State Network (PSN)
mischaracterized the findings of

a 2003 North Carolina State University study,

claiming that “researchers have shown that strong

ment.

public employee unions strengthen government
performance and efficiency.””” However, the
North Carolina study never said what PSN claims.
Rather, the passage cited by PSN merely restated
the opinions of “[a]dvocates for public sector
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unionization” regarding alleged “benefits that
unions provide that may improve government
productivity indirectly.”*

The North Carolina State report summarizes the
actual consensus of research as follows:
* “[Ulnions have no effect on productivity
levels;”
* Unions lead to an increase in public sector
employment;
* Unions in the public sector have lower strike
activity than private sector unions;
* Unions moderately increase public sector
employee wages;
* Unions raise public sector employee non-wage
benefits more than wages;
* Union collective bargaining has shown no
proof of reducing employee turnover; and
* Unions have tended to equalize earnings for
women and minorities."”

The North Carolina State researchers advocate the
adoption of public employee collective bargaining.
Yet they acknowledge that the consensus of research
does not support claims that unions “strengthen
government performance and
efficiency”—at least if “performance

past, perhaps the state would not be facing $300
million in wasted information technology systems.”?
Second, Ritter has championed the cost-saving
ideas collected in 12,000 survey responses from state
employees, a survey conducted before the order
was issued or any “partnership” formed.” Third, he
has touted Colorado Department of Transportation

@

director Russell George’s “partnerships” with

employees as a successful model.*

The truth is that good managers and employees
already can create partnerships. That Mr. George
already was able to create successful
“employee partnerships” without

collective bargaining shows that
Ritter’s order was unneeded. Nor
were the “exclusive representative”
services of a labor union middleman
needed to conduct the state employee
survey.

No Defense for Backroom
Procedures to Create
Order

Progressive States Network has

That Mr. George
already was able
to create success-
Jul “employee
partnerships”
without collective
bargaining shows
that Ritter’s order
was unneeded.

defended the executive order from charges of
backroom policymaking by contending that the

Full-fledged . » . . . L
. ﬂ g and efficiency” mean something other  governor campaigned in support of unionizing state
unionization s . . . )
. . than “higher union membership and employees.” Yet no evidence has been introduced
in Washington C . .
compensation.”™ to support the claim. A search of articles from all
State government . . .
] major Colorado newspapers in 2006 reveals nothing.
AT TR Full-fledged unionization in If Ritt ioned i t of unionizing stat
- itter campaigned in support of unionizing state
costs by $3 billion palg PP £

in the first four

Washington state government raised
personnel costs by $3 billion in
Viscalbenr the first four fiscal years.”» Though
Ritter’s order does not confer

as much bargaining power as in
Washington state, it is still far more likely to increase

the state’s financial burden than to reduce it.

A Solution in Search of a Problem

Ritter has cited three examples in state government
to insist why his executive order is needed, First, he
has said his “partnerships” would fix costly problems
with state computers: “Indeed, if state government
had been stronger partners with employees in the

employees, he managed to do so in a way that
Colorado journalists never heard of it.*

As the editors of the Fort Collins Coloradoan wrote:
This is a problematic approach from a
governor who often speaks about his
dedication to transparency. If this executive
order is such a good idea, why were the public
and lawmakers left out in the cold to openly
discuss its merits? Issuing a press release about
the order on Friday afternoon, considered
to be black-hole time for media scrutiny, is
equally questionable.”
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That so much ex post facto misinformation has been
deployed in defense of Ritter’s executive order
provides more evidence that the policy change
should have been preceded by public debate and
legislative hearings, in which talking points and
dubious statistics from unionization advocates could
have been carefully examined. The continuing use of

provide prevailing total compensation” to state
employees. “Total compensation” includes
“salary, group benefit plans, retirement benefits,
performance awards, incentives, premium pay
practices, and leave.”' The technical process for
determining fair market value of salaries and
employee contributions to group benefit plans is

obfuscation and misinformation also highlights the

need for greater public transparency regarding the

The union orga-
nizing coali-
tion known as
Colorado WINS
acknowledges

on its Web site:
“State employees
will be able to
directly negotiate
job improve-
ments with the
Governor’s office
before his budget
goes to the legis-
lature.”

policy’s implementation.

Distortions Concerning
State Employee
Compensation and
Retention

Cross Purposes

Governor Bill Ritter has insisted
that his executive order is designed
to foster employee-management
cooperation to find efficiencies in
government services. As previously
shown, there is no sound reason to
believe his order was needed to carry
out the pro-efficiency programs.
Ritter further has denied any purpose

researched and updated annually,
and includes the participation of
employees and managers.*

Results have been generally
favorable for the state workforce.
Critics of Ritter’s executive order
have observed that Colorado state
employees already rank ninth
nationally in annual average salary.
Adjusted for cost of living, Colorado
state employees earn higher salaries
than their counterparts in all seven

Critics of Ritter’s
executive order
have observed
that Colorado
state employees
already rank
ninth nationally
in annual aver-
age salary.

neighboring states—and in five of those states, at

least 10 percent higher.®

Health Insurance Benefits in Context

behind the order to boost employee

compensation, but the following
evidence suggests the process will work to increase
state personnel costs:

* The issues of employee compensation are
not excluded from the scope of bargaining
prescribed in Ritter’s order.”

* The union organizing coalition known
as Colorado WINS acknowledges on its
Web site: “State employees will be able to
directly negotiate job improvements with the
Governor’s office before his budget goes to the
legislature.””

* In numerous flyers to state employees,
Colorado WINS officials have emphasized the
union’s plan to negotiate better health care
benefits.*

Well-paid Workforce
Through existing legislation the Colorado General
Assembly has established an official policy “to

Progressive States Network (PSN) nevertheless
points to a National Conference on State
Legislatures (NCSL) report that ranks Colorado
state employees “49th in individual health insurance
coverage, and 47th in family health insurance
coverage.”* The dual claim is misleading for two
basic reasons:

* NCSL compares HMO premiums, but
most Colorado state workers choose a more
affordable PPO plan. The NCSL figures are
based on states’ standard Health Maintenance
Organization (HMO) plans, but the most
popular choice of Colorado state employees
is a Preferred Provider Organization (PPO)
plan.*® On average, Colorado state employees
pay a smaller share of the total PPO premium
cost than the average of all workers in the
western United States.*

* NCSL did not look at HMO premiums as
part of total compensation. The NCSL report
looked at HMO premium rates in isolation
from total compensation, in which Colorado
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state employees still compare favorably with

neighboring states. After subtracting family rate

health insurance premiums from average wages

...Colorado state
employees still
are compensated
better than their
counterparts

in six of seven
neighboring

on a cost-of-living basis, Colorado
state employees still are compensated
better than their counterparts in six of
seven neighboring states and virtually
the same as in Nebraska.”

Earnings Outpace Private Sector
PSN claims: “In many key sectors,

Colorado pays workers far less than
the same workers in the private
sector,” but PSN fails to identify the
alleged “key sectors.”® According to
the federal government, Colorado

states and virtu-
ally the same as
in Nebraska.

state employees earn 7.6 percent higher average
salaries than Colorado private-sector employees:
$44,990 to $41,593.* Colorado state employees also
earn higher salaries than Colorado private-sector
employees in specific job categories where data exist
to provide comparison (see table 1).

Table 1. Average Annual Salaries by Job Category,
Colorado State Government vs. Colorado Private
Sector (2005)

Job State Private | State Gov't,
Category Gov't Sector | as share of
Private Sector
Nursing and residential
care facilities $35,528 | $25,439 139.7%
Educational services $42,404 | $31,578 134.3%
Hospitals $45,386 | $42,986 105.6%
Heavy and civil
engineering
construction $50,999 | $49,088 103.9%
Source: U.S. Dept. of Labor, Bureau of Labor Statistics,
Quarterly Census of Employment & Wages

State employees who choose a HMO pay higher
premiums than private-sector Colorado workers.
Yet state employee wages are so high that their net
compensation, after subtracting HMO premiums, is
still on average 3.8 percent greater than that of their
counterparts in the private sector.®

None of these calculations include the generous
retirement benefits available to state workers through
the Public Employees Retirement Association

(PERA). Under Ritter’s order, PERA benefits are off
the negotiating table. In other words, management is
forbidden to negotiate about the most lucrative and
unusual element of employee compensation. Thus,
negotiations amount to a one-way street for higher
wages and greater health care payments, while the
expensive, unsustainable retirement pensions are off
the table.

Retention Problems Overstated
In an attempt to paint a picture of a long-term
trend of growing numbers of employees leaving the
state workforce, the Progressive States Network
(PSN) selectively draws statistics from the State

of Colorado Workforce Report to state: “In the

last 7 years, turnover rate among Colorado’s state
personnel system employees has been increasing.”
Yet most of the increase occurred between 1999 and
2001. Turnover rates generally have
remained stable since then. When
PSN made its claim, available data
showed the turnover rate at 12.3

...negotiations
amount to a one-

way street for
percent.” The most recent report

higher wages and
shows the 2007 turnover rate at 13.1
. ] greater health
percent, slightly higher than the 12.7 care payments,

percent recorded in 2002.% while the expen-

) sive, unsustain-
Nevertheless, PSN also selectively .
able retirement

quoted from the Pew Center’s
Government Performance Project

that “new hires are not sticking

pensions are off
the table.

with Colorado government.” That

quote did not come from an objective study, but

is simply a claim by the Colorado Association of
Public Employees. PSN failed to note the same
report mentioned that “voluntary [employee]
turnover is slightly below average in Colorado”
and that “Colorado has a low number of employee
grievances....”*

In fact, compared to its neighbors, Colorado’s state
government has a lower rate of voluntary turnover
of classified employees. This includes both states
that practice collective bargaining (New Mexico,
Kansas, Nebraska, and Oklahoma) and states that
do not (Arizona and Wyoming). Among neighboring
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states, only non-bargaining Utah reports better state
employee retention.*

Opening the Door to Greater Harm
On one hand, the alleged need for Governor Bill
Ritter’s policy change is based on a very weak and
shaky foundation. But the executive order also has
opened the door to negative outcomes for individual
workers and the broader public interest.

Union Coercion Allowed

In several instances, Ritter has stated publicly that

he did not intend for the executive order to force

any state employee to pay union fees.” However,

he failed to include language in the order that

could have ensured such a protection for dissenting
workers. Labor expert Stanley Greer from the
National Institute of Labor Relations Research
observed that the executive order as written increases
the likelihood of coercive unionism.

In January 2008 Greer told the Denver
Business Journal: “...[1]f the governor

...Greer told the
Denver Business
Journal: “..[T]f
the governor was

was against union dues and agency

fees, he would have explicitly put that
against union in the order. ... He wants to leave the
dues and agency door open, but it’s not convenient for

Jees, he would  him to talk about it at this time.”*

have explicitly
put that in the ~ 'Two news reports in early 2008
order. ... He  indicate that the Colorado WINS

wants to leave  union coalition used aggressive

the door open, organizing tactics that, included
but it’s not con-  mailers, phone calls and visits at
venient for him home, as well as solicitations in
to talk about it at

this time.”

and around workplaces.”” In one of
the news reports, a state treasury
employee observed: “Without the
forced collection of dues, the union’s
excitement makes no sense. They’re interested in the
same things that all groups are interested in: making
money.”*

As of April 9, 2008, the Department of Labor had
certified that Colorado WINS had collected enough
signatures to hold certification elections for five
different classes of state employees. In each case,

Colorado WINS received the bare minimum signed
support from 30 percent of employees eligible to be
covered.”

Only the Association of Colorado State Patrol
Professionals (ACSPP) has held and won a
“partnership” election. Of 709 eligible state troopers,
431 voted by mail, 324 in favor of representation.
Though 75 percent of ballots were “Yes” votes, fewer
than half of eligible employees approved the policy
change.”

Despite the fact that a majority of state troopers did
not vote for representation, no legal obstacle remains
for ACSPP to negotiate agency fee payments from
all troopers. Written assurance from the governor’s
spokesman that “employees who do
not choose to be represented by an

) ati Il not h It will not be long
emp oizlei: otr)lg.am;a ion wll1 not have t before Ritter’s
a parallel obligation [such as paymen public promises

of agency fees]™' cannot provide ,
. to oppose coercive
protection. g g
union fees will

. . Jace the private
It will not be long before Ritter’s

. . ] challenge of
public promises to oppose coercive

. . . closed-door union
union fees will face the private

challenge of closed-door union
negotiations.

negotiations.

Unresolved Concerns about State Employee
Strikes

Ritter’s public assurances have included not only

a protection of dissenting workers from coercive
union fees but also a prohibition on strikes by state
employees. While the former received lip service,
the latter was inscribed into the text of the order:
“Partnership Agreements negotiated pursuant to this
Executive Order shall contain an agreement not to
strike.”*

However, a formal opinion issued by Attorney
General John Suthers four weeks after the order’s
release declared: “The Executive Order may provide
further limits on certain state employees’ ability

to strike, but cannot override the legislatively-
created right to strike for all state employees.” The
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1992 Colorado Supreme Court decision Martin v
Montezuma-Cortez School District gave full legal
protection to public employee strikes.” The Attorney
General Opinion explained that Ritter’s order could
not overturn the court decision. Only the legislature
could write a statute to remove the judicially-
recognized power of government employees to
strike.

The newly available status of exclusive representative
will increase state employees’ collective capacity
to strike. The probability of strike action increases
with the growth of private collective representation.
Though strikes occur less often in the public sector
than in the private sector, public-sector strikes

have greater negative ramifications.

The probability Government agencies typically

rovide services, including public
of strike action p £P

safety, not duplicated in the private
increases with Y P P

the growth of
private collective

sector. (Sometimes the government
has created a monopoly for itself,

) and forbidden anyone else to provide
representation.

Though strikes
occur less often

the service.) Therefore, government
employee strikes are much more

in the public likely to harm the public interest.

sector than in .
) In an effort to implement the
the private sec- , . ]
. Governor’s asserted intention of
tor, public-sector .
) preventing state employee walkouts,
strikes have . . .
. y legislators introduced two competing
reater negative . o o
< g strike-prohibition bills in the

Colorado General Assembly in 2008.
Republican-sponsored House Bill

ramifications.

1187, which sought to make all strikes of local and
state government employees a felony crime, was
narrowly defeated in the House Business Affairs and
Labor Committee. The competing bill addressed
only state employees and specified no penalties for
an illegal strike, Governor Ritter signed Democrat-
sponsored House Bill 1189 into law on April 3.
Thus, state employee strikes are in the same legal
status as adultery in Colorado: technically illegal, but
with not the slightest punishment for breaking the
law.

It remains unclear how much of a deterrent effect
the new law will have on potential future strikes.
Other states provide for penalties for violating
anti-strike injunctions, including forfeiture of
employment for strike participants® or significant
financial liability on government employee unions
and their leaders.”

Momentum Toward Mandatory Bargaining
As written, Ritter’s executive order applies only to
state government. But it also should cause concern
for officials and managers in cities,

counties, and school districts. If
If unchallenged,

unchallenged, the empowerment
. B . the empowerment

of unions to act as “exclusive R
., « of unions to act
representative” through “employee « )
o as “exclusive
partnerships” may be touted as a

. representative”
“solution” for other governments.

through “employ-

ee partnerships”

The end result could be mandatory P P

. L. may be touted

collective bargaining for all Colorado « .
: as a “solution

public employees. The more success

achieved by Colorado WINS or other
unions, the more revenue and clout

Jor other govern-
ments.

they will acquire toward organizing

other agencies. Other unions already have actively
sought local government bargaining powers, such as
the Teamsters’ efforts to organize county sheriff’s
departments.”* Another powerful government
employee union, the Colorado Education
Association (CEA), could seize the organizational
momentum of state “employee partnerships”

to lobby for mandated school district collective
bargaining.

The editors of the Denver Post best identified the
primary beneficiaries of the governor’s policy
change: “Unions have been thriving only in the
public sector, and Ritter’s order ensured that they
will continue to flourish there—at least until there’s
a new governor to overturn the order.”

Conclusion

Governor Bill Ritter’s November 2007 executive
order has moved Colorado into uncharted waters.
In defending the action, various advocates have
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neglected the important distinction that Colorado’s
“employee partnerships” have been introduced

into a setting where collective bargaining did not
previously exist. Research of “partnerships” in other

settings find some improvements by changing the

tone of adversarial collective bargaining. Ritter’s

Ritter’s order,
though, sets up
the legal structure
to move Colorado
toward a full-
[fledged, costly
bargaining rela-
tionship.

order, though, sets up the legal
structure to move Colorado toward
a full-fledged, costly bargaining
relationship.

No compelling basis has been
provided for Ritter’s policy change.
The arguments used to justify the
introduction of collective bargaining
to state government through the
vehicle of “employee partnerships”
are implausible. Examples of

successful “partnerships” in Colorado state

government before the executive order simply prove

the help of third-party labor unions as “exclusive

representative” is not needed to implement real

partnerships.

The uncertainty surrounding the goals of Ritter’s

executive order can be found in the tension between

Given the weak-
ness of the argu-
ments introduced
to justify the
policy change, an
executive order
may have been
the only way to
ensure the enact-
ment of union
exclusive repre-
sentation in state
government.

claims that it is needed to promote
government efficiency and claims that
it is needed to bolster state workers’
health care benefits. A full and

open debate in the legislature may
have helped to clarify or resolve the
tension, but the backroom process
that led to the executive order has left
wide spaces for reasonable doubts to
linger.

Given the weakness of the arguments
introduced to justify the policy
change, an executive order may

have been the only way to ensure

the enactment of union exclusive

representation in state government. While a repeal

of the order would be the ideal policy outcome, the
following halfway measures could be implemented to
lessen its harmful effects:

* Because “partnership agreements” in one
way or another will affect the public interest,
enact a law that guarantees all negotiations—
including actual meetings and their records—
be open, accessible, and transparent to
citizens.®

* To fulfill Ritter’s stated intention, enact a law
that ensures no state employee can be forced
to pay union fees without his or her consent.

* To preserve public order, amend the no-strike
law for state employees to include real and
meaningful consequences.

The state should continue its annual survey

to ensure employees receive “prevailing total
compensation.” State managers should be provided
with direction and instruction to form “employee
partnerships” that promote true government
efficiency. But there is no reasonable justification for
the state to enter into expensive formal dealings with
private labor leaders.
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Appendix: Service Employees International Union (SEIU)
“Partnership” Talking Points Document

Traditional Collective Bargaining vs. Labor-Management Partnership

Fielow 2 8 short comparison of tradilional collective bargaining and the labor-mansgement parnership agproach
Both spproaches contain many of e samea hasic slementz. Qoth anabls employees o have e same hosdom
chocse whather they wani 1o fonn a union that employees wesark for Colorads businoss aircady paasesa. Foth
ienlifly bargaining units (or partnership groops) and ot W ployees 1o negolishe 2 Linding agreemsnl,

I here Aare some significant differences, however, that g =d In the charts bolow.

l-';.‘:-f'- i’hilosophy

Traditional Cuollective Bargaining Partnership
The focus and longuage i on worker rights and | The focus i on outcomes — not Just for workers but for
WA ACOmamICE. | customers and the companypublic sntity as a whale.

The unian is primarily the vehicle for workers o get | For example. the goal of Kalzer Permanent2 (KF)
thalr primary needs met (ex. safer werkplace), gain A parnerahio ia “supensr kealth care cutcomes, market-
fairer share of the company's prospeily and have leading competitfre performance. and a superic’
mane control gyver their work fifo. workplans for Heiser Permanente employess ®

Fmpinyes angagement is the key strategy to achisve
suUpRrior guicomas, and the Lman 1§ 1he prancie vahiclo
for that engagement. Again Section 14 of the KP
Mationgl Agreemant opans “Tha essence of the Labar
Management Parmnarstin & invetvement and influence,
prsuil of axcellency, 2nd apecountability by

all... Employees throughaut the aeganiration must have
the opporiunity fo make decisions and take sciions o
impreve performance and batter address patient
needs,. Engaged and involved sinpluyess will be highly
cammittcd to thair wark and sontmibude fuily ©

The cutcomes. Inum, are maasured  In the first faw
years of the KP pardnership, workplace injuries that cost
| miflens In workers comp, disability, end koat productivity
drapped by 20%; employes satisfaction rogs from 85%
to B0% from 2000 to 2003; member :atsfachan

| incraased; and the parinership produced 3100 million in
| cost savings (Buginess 2.0, June 2005).

Traditlonal Collective Bargaining ] Partnership
| Negatiatians are timited fo wage, benefi and Negatiations incliude woge, benefits and working
| working conditivay. condifions but alyg establish a way fa address

addizional iszues that affect oufeanes.

Under fradignal callective bargaining, the parties [ . . .

negotiate a binding agreement. However, the NLRA Az wilh tradilional eollective bargaining, the partics
narrowly dedfines mandatery subjecis of bargaining gy | "eEotiate # binding agreement, However, bargaining is
wages, benefits and eendifions nf work. Subjects like | gencrally candneted in 8 way that reduces conflivy, ullen
_shafling, perlonance manggement, oulcomes and through “interest-based nepotitions” (BN}, lustead of
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senvice quality are gonarally off the tabls

The Largaining procese is frequently adversarial and
fosters aonfiict as a result, and the discussion tends lo
| be fucused con distrigution (wha gets how much of the
ple ) The procecs often rasulls in g power strugyle

| with each glge trying to exploit the weakneases of the
| ether.

The agrecment is often lengthy and Jetailed, covening
many aspeets of work. Implementation is black and
white. As aresult, it is often not a living documant
that ynticipates changes in technology or ehanging
organzalional needs,

wach side commy by the table with proposols and then _\
fighting to get their proposal accepled, BN has both

mides identify 133068 to be resolved and sveryone works |
together to find solutions acceptahle to all. inal
decizions ere made by consensus. This fuype of
alternarive bargatning format cowld be written mto the

| few, |

Megotialions are not linited or even cenlersd on
compensation and employee dghts, bt again Jocus on
| outcomes. The first seetion of the KT agreement deals
with issuss like “Improving Organizational
Performance” such as service quality, and “Problem
Solving.”

It iz assumed that employees must feel fairly
compensated for thelr wark to truly take ownership of
the company’'s key business goalz. However,
infurmatiou is shared freely and emplovess are often
edncated in the financial aed business climate of the
compary 50 that they can be respansible partners m
aconamic decisions ahout compensation, statting, ste.

Performance-based incentives are focusad around |
meisurable outcomes (nol subjediive supervisor
evaluations), are often teamebased, and are aligned (o
the company's key business gonls and alzo aligned
hetween managers and front-line warkers. The model
encourages accountability, relisbility and 2fectiveness. |
| I KP the incentives increase over the vears as

| employess” role in decisionumaking increases 1o invest
emplovess in docisions that drive outeomes. This fpe
af siructare far performance incenineeT can mlm fw

| wrirren fig the law.

I Partnership models siress unpoing collaborative
processes to resobve problems as they anse, adjust o
new organizational needs and create opportimities for
joint problem solving and planning on key issues. Far
ex, KP smplovees in CO claims dept used @ contractual
“igzpe resolulion™ procedure 1 cut DUMERMLS steps ot
af e claims process, saving the company 4 millionyr.

Partnership

Traditional Collective Bargaining

IR mEny instancas, dispules are primarily resabed

{hrough a well-dulined grievanca precess. Without an

alternative problem sedving meshanism, either ar hoth
| parties tend fo push all grievancey to arbitration, Often

Ihe goal of emplayses oroanization in 2 partnership s

| melto fight for o protect emplovess who can't or won't
do the work and san’t he frainad to dn so. Instead of

| promeling grievances g5 the mechanism for reaching
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first line supervisars don't have the authanty or
wilingness 1o resolve grisvances immediately and
cften union stewards e and push grigvances up tha
chain because they naver get any results 2t the firs!
level This can lead to ongoing corfliict and distrust
and can fake a lat of ime and mensy on issues
could easily be resolved or demizsad.

diepules, the parinership approach sesk to create the
climate znd format o rasalve problems informally and
uickly at the eariesl moment. 1t cuts down on
urinecessany gricvaness and aliminates incanines to |
push unwirthy grievances wp the chaln bacavsa it is not |
in either party’s interest to waste Ume, enerdy or money.

Traditional Collective Barpaining

Partnership

! Although relalivnships ahways depend on the partises
Invelved, the post-bargaining relatisnship under
traditional collective bargaining can fraquontly be
zdversarial and legalstc dus ta the nature of
aiversanal bargaining and tha rellance on a detailed
and lergthy legal document.

The relotionship is focused on enfarring e wrilten
agresmant (i.e. through wisvances) and pratecting
individual rights.

- and Bk mambers in the public sector engags in a

The parinership model is 28t up 10 create Incentives that
facilitate cooperation and foster joint prabiam solving. |

Struciurcs arg built ta train and =ngage employees in
dacizions that will not only improve tha wark
environment but also the health af the campany and
results for its customers. The Kaiser Permansnte
Partnarship, for example. aligns workers tn heip drive
perfarmanta of the company's key business pricrites of
sarvics, qualily and afordabiity, In Arizona, firefighiars

sirnitan 1Q process (Inngvation and Quality) in wiich

surveys weniify impartant issues that neenagerment and
employess Lackle jointly. Again, this fyoe of ongoing i
probiom solving orocess caild be writtan dinactly irle the |
faw, i

The key to the ongoing retationship Is the concept that
tha pannership must strengihen hath jor all) partners
imvalved. This mesns Lhat the institutional nesds of one
partner are fakon 1o b2 he neads of all. [f the union is

| key o employes engagemant, which i3 key i
performancs Impravament, a stranger union with mora
miember involvemenl is not 2ean as a thrast to tho
sompany but an assel. Likewise pear customer senvice |
acares are ot just the company's problem but tho
union's as well,
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against unionizing,” Douglas County News, 22 February 2007.

% “Paying for the DNC for years,” Denver Post, 30 March 2008,
http://www.denverpost.com/opinion/ci_8733151

% For more information, see Ben DeGrow, “Ritter can restore
trust with taxpayers by making ‘partnerships’ transparent,” Rocky
Mountain News, 24 November 2007, http://www.rockymoun-
tainnews.com/news/2007/nov/24/ritter-can-restore-trust-tax-
payers-making-partners/
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